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Memo

To: Mayor and Town Council

Cc: Kirk Blouin, Jay Boodheshwar, Wayne Bergman
From: John C. Randolph

Date: July 12, 2021

Subject: Zoning Ordinance Restricting Restaurants

Pursuant to your request we have prepared a legal memorandum relating to the matter of regulating the
number of restaurants or, in the alternative, the distance between restaurants in the commercial zoning
classifications within the Town.

Although this research generally supports the ability of the Town to regulate restaurants in this manner,
if you choose to pursue this course of action, there is a considerable amount of study and research which
would need to be undertaken prior to proposing any zoning changes. Any changes made in this regard
are required to bear a reasonable relationship to the public health, safety, morals and general welfare of
the Town, in this case to alleviate traffic and intensity concerns. At the very least, therefore, a study
should be undertaken in regard to the effect existing restaurants, as opposed to other commercial
establishments, have on traffic and congestion within a particular zoning district. The study should then
include the potential effect on traffic and congestion resulting from additional restaurants within the same
zoning district. A question which would need to be addressed, as well, is whether it is the close proximity
of restaurants in a particular location which causes the problem. A traffic study should be undertaken to
determine the effect, the number and/or location of restaurants have upon the public health, safety and
welfare.

At this point, we have not been able to locate any other municipalities which regulate the number or
location of restaurants within a particular commercial zone, although it is common to regulate by
distance, the location of establishments which sell liquor for onsite or offsite consumption, excepting
restaurants which serve cooked, full-course meals. It would be helpful to locate precedent for this type
of regulation.

We will be prepared to discuss this matter in greater detail at the July Town Council meeting. In the
meantime, if you have any questions, please do not hesitate to contact me.
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Memo

To: Mayor and Town Conncil

Cc: Kirk Blowin, Jay Boodireshwor, Wayne Bergmaoin
From: Jotun C. Randolpiv

Date: July 12, 2021

Subject: Toww of Palm Beacih (FUe No- 13156.8)

Researciv re: Restricting Restounronts i Zoning Dustrietsy
ISSUE

Can the Town of Palm Beack (“Townw’’) restrict the number of restaviants b o pavticwdar
zoning cotegory or, alternatively, create a distonce requivement between restoussants and
bous to- avoid the congregation of these facllities in close proximity to- eaci otiver, creating
traffic and intensity concerns?

SHORT ANSWER

The Town can Umit the nuwmber of restanrantsy v o poarticdar zoning category and/or
create o distance reguivement between restonvants as long as tive restrictlons on restosrants
bear a reasonable relatiovsivip to- e public healtiv, movals, or general welfore.

Here, the Towws basis for Umiting the number of restauvantsy v a zoning distriet or,
alternatively, establishing a distonce requivement between restavranty (Le, to- alleviate
traffic and intensity concerns) appears to- bear a reasonable relationsivip to- the pupblic
heath, safety, movals, and general welfare of Hhe Town. Therefore, Hhe Town could Likely
establishv an ovrdinance restricting the nwmber of restowarants witiviv o porticndor zoning
category or, alfernatively, create a distonce reguirement between restovaants and: bars.

DISCUSSION
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L. Toww Caw Lumit Number of Resfourants in Zoning Cotegory If There s a Reasonably
ldentifiable Rotional Relationship Between Restricting Number of Resfonrants and
Demandy of Public Welfare

In ovder to- be a yalid exercise of police power, a zoning ordinance wuwst bear o supstantial
relation to;, or be reasonably necessary for, the public healtiv, safety, movalsy, or general
welfere. City of Miame Beach v= 8 701 Colling Ave:, Ine:, 77 So: 20 428 (Fla. 1954). Where
there o relation whatsoever between o zoning ordinance and the general welfore of the
community, the ordinance will be declared wncovstitutional. Lippow v City of Miami
Beach; 68 So: 204 827 (Flaw 1953, Conwversely, however, a zoning regulation must be upeld
wnder the rational basis test Uf reasonable persons could differ as to- Us propriety; un other
words, Ufthe validity of the leguslative classification for zoning purposes s faivly debatable,
the leguslative judgment must be allowed to- control. Kuyin v: City of Coral Gables; 62 So-
304 625 (Fla. 34 DCA 2010).

A zoning ordinance that restricty or designates the locationsy of certain wses or fypes of
bulldingy i o reasonable exercise of police power, puirsuantfo- the awthority conferred on
mundleipalifies to- adopt regulations designed to- promote healtiv and tire general welfare
and to- accomplisiv this with a view fo- conserving the value of buildingy and encovraging
the most appropriate wse of land. Cooper v= Sinclaiy, 66 So: 24 702 (Flaw 1953). However,
an ordinance wiereby the city cowncil delegates fo- tkelf the arbitrary and unfettered
aunthority to-decide wiere and how a particwlar structinre will be buwilt or Located, withowt
at the same tume setfing wp reasonable standards tat would be applicable alike to- all
property ownersy sumidarly conditioned, s wwalld: Northe Bay Village v Blackwell, 88 So-
24 598 (Fla. 1956).

The public welfare withv wiriche the zoning anthority and Hie cowrts must be concerned. (s
the welfare of the whole community. Fogg v City of Sovdh Miami, 183 So- 24.219 (Fla. 30
DCA 1996). A benefit or anticipated: benefit to- a special growp within the commmnity is
not enovgl /2 Thas, a zoning enactment that proiuibited businesses from offering dvive—
w—service, on the grownds that it enhanced business for otiver proprietory n the area Uf
customers were forced to- get out of tivelr cars o- go- into- a store, was not ar valid exercise of
the police power. /A

Municipolities may not wse their zoning powery to- restrict competition Ln business: Weyart
v. Cify of Fensacota; 196 So. 200 777 (Fla. 1+ DCA 1967). Thu, if the sole purpose of o
zoning classification s to- restrict competition v an indwstry, that classification is
wnconstututional. /2. Leguslative restroint wpon private business will not be permitted wiven
there  no reasonably ldentifiable rafional relatiovsivip between suciv restraind and e



July 12, goad
Page 3

dewandy of tihe public welfare. Eskind v: City of Vero- Beach; 159 So- 200 209 (Fla. 1963).
Neiltiver the sfote nov a cify con arbifroridy nferfere v privete businesses or mpose
wivreasonable or wanecessary resfrictlonsy upon them wnder the guise of protecting the
public. /4. However, alfivougiv the restriction or control of business competition Ly not a
valid ohjectine or purpose of zoning regulationy, protection of tive economic value of existing
Wieh Uy O propenr puwpose. Wyartt v- City of Fensacola; 196 So- 200 777 (Flaw 1+ DCA 1967).

Here, e Towws purpose for enacting an ordinonce restricting e nuwmber of restounrants
wifiviv a zonding cotegory s to- anvold and alleviate traffie and infensity concerns caunsed by
the congregation of people resulting from restonvants being locatfed un close proxiumity fo-
each otiher. Becouse the stated purpose for this ordinance appears to- bear a substantial
relation to- Hhe public healtiv, safety, worals, or general welfare, thuis ovdinance wowld

I Towwn Can Esfablisiv Distonce Requirement Between Restoanrantsy Barsy iUf the Dustance
Regquirement Hay Reasonable Relationship to- e Public Health, Morals, Safety or
Welfare

| wasy wnable to- fund any legal awthority on zoning regulations withv respect to- distonce
requivements between restoants: However, zoning regulations withv respect to- distonce
reguiprements between gos stationsy and Uguor stores have ben held to- be valid exercises of
police power. See City of Boca Raton v Tradewind Hills, /nc:, 216 So. 2d 460 (Fla: 4tiv
DCA 1986) (holding that city's classification of flling stations as entferprises needing
special spacing restrictions was fairly debatoiple and therefore valid, absent o shhowing that
plaintiffs property was wseless for any purpose other than a fllling station site); Ross v
City of Miami, 205 So: 20 545 (Fla. 30 DCA 1968) (holding Hhat ovdinance proiibiting
covstruction of gasoline station bn commerciol zones within 750 feet of an existing gasoline
sation Uy o proper exevcise of police power); City of Miamdi v Thompson; 169 Sow 20 838
(Fla. 3d DCA 1965) (zoning ovdinance reguiving 1,050 foot distance between chrunrcies
and fllling stations was constitutional as having relationship to- public healtiv, sofety, and
welfore and wos not vold or arbitrary); City of Miamdi v= Walker, 169 So: 20 842 (Fla. 3o
DCA 1965) (althouglv ownersy of property zoned for commercial wse were preclnded from
putting U to- wihat tivey consloered Uy best wse, a fllling station, nasgmunciv as there were
many other beneficial uses to- whiche land cowdd be put; ordinance proiibiting erection of
fllling stotion within 750 feet of anotiver flling station was not arbifrary or confiscatory);
Orange County v: Costeo Whotesale Covporation; 823 Sp. 20 732 (Fla. 2002) (Cownty’s
Umpositlon of o 5,000 foot separation distonce between package goods stores, selling aleolol
for off-premises consmmption, was a constitutional exercise of the police powers; basic
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purpose of restricting distonces was well founded un the protection of tive healtiv and morals
of the general pubplic).

However, witere a municipality presents no- evidence asy to- the ratlonal or logle for the
applicability of o distonce between service stotions, the cout will be wnable fo- say that
the distance requivement has a reasonaple relationsiip to- public healtiv, moraly, safety,
or welfore. City of Miamc v= Wysong, 217 So: 20 603 (Fla. 3d. DCA 1996). The fact that a
distonce requivements for flling stations doesy not constitute a waiver of the ordinance by
the city, nor equitably estop tire city from enforcing the ordinance as to-the property owners
seeking the a variance from the regulvements. (A

Herve, the Towws purpose for establishing an ovdinance creating a distonce reguivement
between restanvants ands bows bn the Town W to- avold and alleviate traffic and untensity
concerns cansed by the congregation of people resulting from restounrandts being locoted in
close proximity to-each otiver. This rafionale for creating a distance reguivrement between
restosvandts ond bory appears to- bear o reasonable relationship to- the public healfiv,
movaly, safety or welfave. Tha, an ordinance estoblisiving o distance requivement between
restosvants and bars wouwld Likely be valiod:



