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Memo

To: Mayor and Town Council

Cc: Kirk Blouin, Jay Boodheshwar, Wayne Bergman
From: John C. Randolph

Date: July 12, 2021

Subject: Zoning Ordinance Restricting Restaurants

Pursuant to your request we have prepared a legal memorandum relating to the matter of regulating the
number of restaurants or, in the alternative, the distance between restaurants in the commercial zoning
classifications within the Town.

Although this research generally supports the ability of the Town to regulate restaurants in this manner,
if you choose to pursue this course of action, there is a considerable amount of study and research which
would need to be undertaken prior to proposing any zoning changes. Any changes made in this regard
are required to bear a reasonable relationship to the public health, safety, morals and general welfare of
the Town, in this case to alleviate traffic and intensity concerns. At the very least, therefore, a study
should be undertaken in regard to the effect existing restaurants, as opposed to other commercial
establishments, have on traffic and congestion within a particular zoning district. The study should then
include the potential effect on traffic and congestion resulting from additional restaurants within the same
zoning district. A question which would need to be addressed, as well, is whether it is the close proximity
of restaurants in a particular location which causes the problem. A traffic study should be undertaken to
determine the effect, the number and/or location of restaurants have upon the public health, safety and
welfare.

At this point, we have not been able to locate any other municipalities which regulate the number or
location of restaurants within a particular commercial zone, although it is common to regulate by
distance, the location of establishments which sell liquor for onsite or offsite consumption, excepting
restaurants which serve cooked, full-course meals. It would be helpful to locate precedent for this type
of regulation.

We will be prepared to discuss this matter in greater detail at the July Town Council meeting. In the
meantime, if you have any questions, please do not hesitate to contact me.
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Memo

To: Mayor and Town Conneil

Cc: Kirk Blowin, Jay Boodireshwar, Wayne Bergmasn
From: Jotwn C. Randolpie

Date: July 12,2021

Subject: Toww of Palm Beaciv (File Now 13156.8)

Researciv re: Restriching Restounrants tin Zoning Dustricts
ISSUE

Con e Town of Palm Beach (“Town) restrict the nmber of restawrants in o particwlar
zoning cafegory or, alfernatively, create a distance requivement befween resfousvrants ano
bory to- onvoid the congregation of these facilities L close proximity fo- each other, creating
traffic and infensity concerns?

SHORT ANSWER

The Toww can it five number of restavvandty bn a parficudar zoning category and/ov
reate a distonce requirement between restavvants as long as the restrictions on restaunranty
bear o reasovable relationsihip fo- the public healthv, morals, ov general welfare.

Here, the Towws basis for Umiting the nmber of resfavrants n o zoning district or,
alternotively, estoblishing a distance requivement between restavvants (Le., fo- alleviate
traffie and unfensily concerns) appeary o bear a reasonable relationship to- the public
heatin, safety, morals, and general welfore of the Town: Therefore, He Town couda Ukely
establishv an ovdinance restricting the number of restavvants withvii a parficnlor zoning
catfegory or, alternatively, create o distonce reguirement between resfovants and bors
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I Town Can Limit Number of Resfaurants in Zoning Cafegory If There iy o Reasonably
ldentifiable Rational Relationship Between Restricting Number of Restauranty and
Demandy of Public Welfore

e ovder to- be a valid exercise of police power, a zoning ordinance wmast beor a- substantial
relafion for, or be reasonably necessary for, the public health, safety, wmovals, or general
welfore. City of Miamd Beach v= 8 701 Colling Ave., Inc:, 77 So- 24 428 (Fla. 1954). Where
there s no relation whatsotver befween a zoning ovdinance and. the general welfare of Hhe
community, the ordinance will be declared wncovstitutionel. Lippow- v City of Miamc
Beach, 68 So- 20827 (Fla. 1953, Conwersely, however, a zowing regqulation must be upheld
under the rational boasis fest Uf reasonable persony cowdd differ as to- Us proprietfy; L other
words, Uf e valildity of the legislative classification for zoning purposes Us fairly debotable,
the leglslotive judgment must be allowed tor condrol. Kuuin v Cify of Coral Gables; 62 So-
34, 625 (Fla: 30 DCA 2010).

A zowing ovdinance that restrictsy or designafes the locafions of certain uses or types of
buildings s o reasonable exercise of police power, prrsuant to- tive owthority confevred on
municipalities to- adopt regulations designed to- promote healtiv and Hre general welfore
and fo- accomplish this withe a view to- conserving e value of buildingy and encouraging
the most appropriafe wse of land. Covper v: Sincladr, 66 Sow 24 702 (Fla. 1953). However,
aunthority fo- declde wirere and how o particndar structure will be budd or located, withvout
ot the same time setfing wp reasonable standardy that would be applicable alike to- all
property owners sumilarly conditioned, s Lavalid: Novi Bay Village v- Blackwell, 82 So-
24,598 (Fla. 1956).

The public welfore withv witich five zoving avtiority and te covnrty must be concerned s
the welfare of the wihole communnity. Fogg v= City of Sowth Miamd, 183 Sow 200219 (Fla. 3o
DCA 1996). A benefit or anficipated benefit fo- a special growp within fire community s
not enough /A Thas, a zoning enactment that profvibifed businesses from offering deive—
Un—service, onw the grownds Hhat U endhanced business for otiver propriefors un the area Uf
cwstfomers were forced fo- get owt of their cary fo- go- nfo- o store, wos not a valid exercise of
the police power. /A

Municipalifies may not wse fheir zoning powery fo- resfrict compefiflon bn business. Wyars
v City of Pewsacola;, 196 So- 200 777 (Fla. 154 DCA 1967). Thus, (f the sole purpose of o
zoniing cassification B o restricd compefition v an ndwstry, Hhat dagsificotion &
wnconstitutional. /4 Legislative restraind upon private business will not be permifted wiren
there s nor reasonably identifiable rational relationship between sich restraint and He
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demandy of He public welfore. Eskind v City of Vero- Beach; 159 Sow 20, 209 (Fla. 1963).
Nelther fe sfafe nor a cidfy coan avbifrariy Unferfere n private businesses or mpose
winreasonaple or wnnecessory restrictions upon fem wnder e guise of profecting the
public. /A However, althougiv the restriction or control of business competition L not a
valid ohjective ov prapose of zoving requlations, profectlon of Hhe economic value of existing
wies b a proper puarpose. Wyatt vi City of Pensacola; 196 Sox 200 777 (Fla. 19+ DCA 1967).

Here, Hre Townw's puapose for enacting an ovdinance restricfing thve number of restonrants
within a zoning cafegory U to- avoid and alleviate froffie and infensify concerns caunsed by
the congregation of people resulting from restourandts being located i close proximity to-
each other. Becawnse the stated purpose for Hils ordinance appears to- beor o substontiol
relafion fo- Hhe public health, safety, woraly, or geneval welfave, Hiisy ovdinance would

. Town Can Establisih Distance Requirement Between Restomrants/ Bory f the Distonce
Requirement Has Reasonable Relationsivip fo- Hhe Public Health, Movals, Safedy or
Welfare

I was wnable to- flnd any legal anthority on zoning regulations witiv respect fo- dstonce
requivements between ristouyointsy. However, zoning regulations withe respect fo- distonce
requiveimenty between gag stotions and Uguor stoves have ben held to- be valid exercises of
police power. See City of Bora Rafow v Tradewind Hlly, /ne., 216 Sox 20 460 (Fla. 4t
DCA 1986) (holding that cty's dassification of filling stations as entferprises needing
special spacing restrictilons was fairly debatable and therefore valid, absent a showing that
plaintiffs property way wselessy for any purpose ofiver than a filling stofiow sife); Rosy v-
City of Miamd; 205 Som 200 545 (Fla. 3d DCA 1968) (holding that ordinance proiibifing
construction of gasoline statlon bn conmumerciol zovnes within 750 feet of ar existing gasoline
sfafion b a proper exertise of police power), Cuty of Miamd v Thompson, 169 Sox 200 838
(Fla: 3d DCA 1965) (zoning ordinance requiving 1,050 foot distance between churches
and flling stations was constitutional ag having relotlonship to- public healtiv, safety, and
welfoure and way wot void ov auwbitrary);, City of Miamdi vs Walker, 169 Sow 200 842 (Fla. 3d
DCA 1965) (altivougihv owners of property zowned for commerciol wse were precluded from
putting o fo- what they considered Uy best use, o fllling station, nasmunch ag there were
many other beneficial wses tor wiich land coudd be put, ovdinance pronibiting erection of
fUling stotion within 750 feet of anotiver flling stotion was not arbitravy or conflscatory);
Orange Covnty v: Costeo- Whotesale Covpovation, 823 Sp. 24, 732 (Fla. 2002) (Cownty's
Umposition of o 5,000 foot separation distance betuween pockage goods stores, selling aleohol
for off-premises consumption, was a consfufutional exercise of the police powers basic
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prapose of restricting disfances wos well founded in the profection of the healfiv and wmorals
of the generol public).

However, where o municipolity presents no evidence oy fo- e rational or logie for the
applicebility of o distonce between service stations, the cowt will be wnable to- say that
the distonce requirement hag a reasonable relatlonship to- public healthv, moraly, safety,
or welfare. City of Miami v: Weysong, 217 So: 24 603 (Fla: 34 DCA 1996). The fact that o
distance requivementy for flling stations does not constifute a walver of Hhe ordinance by
e city, nor equitably estop the city from enfoveing the ordinance osto-the property owners
seeking the o vowiance from the requirements. /A

Here, the Towws puwpose for establisihing an ordinance creating a distance requirement
between restanvanty and bars Ln the Town U for avoid and alleiote frafflc and ntensity
concerny camsed by the congregation of people resulting from restaionts being located in
cdose provimity o eac othver. This rationele for treating a distance requirement between
restovwranty ond bary appeary to- bear a reasonable relaflonship to- Hhe public healfiv,
wmoraly, safety or welfove. Thay, an ordinance establishing o distonce reguirement between
restasrants and. bars would Likely be valid,





